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¢ CLOSED SESSION PROCEDURES —WRITTENSTATEMENT- GENERALLY
¢  WRITTEN STATEMENT MUST REFLECT THE EXCEPTION CITEDNITHE
MOTION TO CLOSE

¢ COMPLIANCE BOARD —AUTHORITY AND PROCEDURES—RESPONSE
TO COMPLAINT
¢ NO VIOLATION FOUND

4 COMPLIANCE BOARD —AUTHORITY AND PROCEDURES—OPINIONS
¢ CONSIDERATION ONLY OF EXCEPTIONS PROPERLY CLAIMED ON
CLOSING STATEMENT

¢ EXCEPTIONS PERMITTING CLOSED SESSIONS—PERSONNELS 10-
508(a)(1)- OUTSIDE EXCEPTIONDISCUSSION OF
¢ STAFFING NEEDS GENERALLY
¢ PERFORMANCE OF CONTRACT TO PROVIDE SERVICES

WITHIN EXCEPTION DISCUSSION OF
¢ PERFORMANCE OF CONTRACTORSEMPLOYEES IF PUBLIC BODY
HAS AUTHORITY TO REMOVE THEM

¢ EXCEPTIONS PERMITTING CLOSED SESSIONS—PROCUREMENTS 10-
508(a)(14)- OUTSIDE EXCEPTIONDISCUSSION OF
¢ GENERALLY TASK ORDERS CHANGE ORDERS$AND SOLE SOURCE
CONTRACTS

4 MINUTES OF OPEN SESSION— SUMMARY OF CLOSED SESSION IN
MINUTES OF OPEN SESSION
¢ PREFERABLY IN PLAIN LANGUAGE

*Topic headings correspond to those in the Opinionsidex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appdf

July 30, 2014

Re: Maryland Health Benefit Exchange
Craig O’Donnell, Complainant

This opinion addresses the second and third complaof four
complaints by Craig O’'Donnell (“Complainant”) thidie Maryland Health
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Benefit Exchange Board (“MHBE Board”) has violatbe Open Meetings
Act in numerous ways since its inception in 201he Tompliance Board
addressed the first complaint last May i@®CB Opinionsl10 (2014). In

the interest of providing MHBE with a prompt advigoopinion on its

closed-meeting practices, the Comﬁliance Board asdressed the
disclosure practices complained of in the later glamts.

Here, we will address the remaining allegations tie second
complaint, which are that the MHBE Board discussedfour closed
meetings matters that the Act required it to disagnopen session. As will
become evident, our resolution of this complainthsmpered by the
shortcomings in disclosures, as found in our pojinion. We will work
with what we have and state our conclusions asonaa@ng.

We will also address the allegation in Complaifgtitird complaint
that the MHBE Board’s response to the first compylaiid not disclose all
of the matters that the MHBE Board discussed inDiécember 6, 2013
closed session.

I. The Second Complaint

A. Applicable principles

The same broad principle applies to each meetliikcept as
otherwise expressly provided in [the Act], a pulidady shall meet in open
session.” State Government Article 8 10-505. Tt éxpressly provides
that some functions are excluded from the Act. &ample, as explained
in 9 OMCB Opinions 110, a meeting held solely to perform an
“administrative” function is excluded from most pirsions of the Act. The
Act also expressly provides that a public body tin a closed session
to discuss topics that fall within one or more loé tourteen subjects that
the General Assembly has deemed appropriate feedtdoor discussion.
See§ 10-508(a), (d). However, before a public bodgynmeet behind
closed doors to discuss one of those fourteen sishjer “exceptions,” the
public body must vote publicly on a motion to extduthe public from the
discussion, and its presiding officer must “maker#ten statement of the
reason for closing the meetin?.” § 10-508(d). hatt statement, the
presiding officer must also disclose the “topicshi discussed” and the
statutory exception relied upon as authority farselg the meeting. The
written “closing statement” then effectively senas a set agenda for the
closed session: the members of the public body meayliscuss topics that
they did not disclose before the closed sessiah{lagir discussion of those
topics may not exceed the scope of the exceptien tkaimed. See§ 10-
508 (a), (d). The exceptions are to be “strictiystoued in favor of open
meetings of public bodies.” After the meeting, theblic body must
disclose, in the minutes of the next open sesandormation that discloses

! The MHBE's disclosure violations pertained to tfisclosures it was required
to make about its closed meetings. The minutasaniy of its open sessions in
2013 are unusually detailed.
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what was actually discussed, who attended the dloseeting, and what
actions the public body tookee§ 10-509(c)(2).

Here, we address whether the MHBE Board’s closeut-discussions
exceeded the scope of the exceptions and topitstshpresiding officer
listed on the closing statement that its membeoptad for each of the four
meetings. To address that question, we rely omiineites that the MHBE
Board adopted for each closed session. By stathtse minutes are
“sealed” to the public but available to us for poses of addressing
complaints. We are to “maintain the confidentidlibty these minutes, § 10-
502.6(c) (iii), and we therefore refer to them onty general terms.
Ordinarily, we would rely also on the disclosuresidm in the closing
statements and subsequent open-meeting minutegevdo, as found in 9
OMCB Opinions110 (2014), the MHBE Board routinely failed to meak
these disclosures, and it did not make them fosdhmeetings. We
therefore lack a contemporaneous statement ofofhiest that the members
expected to discuss and the members’ reasons ¢ardexg the public from
each discussion. We will rely instead on the phdiaclosures that the
MHBE Board made in a later summary of the event$soflosed meetings
and the additional information contained in the MEHBoard’s response to
the complaint.

B. The March 12, 2013 meeting

The minutes of the open session that immediatedgquled the March
12 closed session reflect the members’ vote tsectbe meeting under two
exceptions: 810-508(a)(1), the exception that germ public body to
discuss personnel actions regarding employees bciadé under its
jurisdiction, and 810-508(a)(14), the exceptiort {r@vides that “a session
may be closed before a contract is awarded ordnel®pened, [to# discuss
a matter directli; related to a negotiating strategthe contents of a bid or
proposal, if public discussion or disclosure woualdversely impact the
ability of the public body to participate in the nopetitive bidding or
proposal process.” The MHBE Board’'s summary &f theeting discloses
that “[t}he Board adjourned to closed session szuss procurement related
to business process consultant and certain licén§ke summary further
reports that the MHBE Board “awarded a Noridianngeorder for I3 and
Informatica license purchases and certain funcligneelated to the call
center, and a Xerox change order,” “awarded a aohtfor business
process consulting services to Seamon Corporati@oyisidered changes
to PMO resources,” and “discussed PMO personnelisides and
performance of individuals in the PMO.”

The MHBE Board’s response elaborates on this métion. It states
that the Board “discussed the Program ManagemeiteQiPMO) contract
and staffing needs of that contract” and “consideits PMO resource
needs and the performance of resources, includiegcontinuation or
discontinuation of various contracts with PMO versgjoand what
procurement decisions might result, including tioeeptial for litigation.”
The response also states the MHBE Board’'s reason®xcluding the
public. As to the personnel topics, the respotses that “the discussion
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pertained to assignment, removal, and performaneduations of PMO

resources over which the MHBE exercised controRs to the contract
matters, the response states, “the discussions wmrducted in closed
session to ensure that if the ultimate decisionseweade to issue new
RFPs or re-issue the existing RFPs, the procure sses would not
have been compromised by public discussions oiuatiahs of proposals
or recommendations for awards.” Further, the aasp states, the MHBE
Board “considered it necessary to preserve thetyald solicit proposals

from other entities, for each of these procuremeratsd “[c]conducting

these discussions publicly might have revealedrimé&ion that had the
potential to adversely impact future procuremeiftis,proved necessary to
pursue that option.”

The sealed minutes and the response report tmaitian was made in
open session to close the meeting under the § 88(&KE1) “personnel
exception,” the  810-508(a)(14) “procurement exept and two
exceptions that, according to the minutes, hadbeen cited as a basis to
close the meeting when the members voted to takeattion. The two
sets of minutes adopted by the MHBE Board thus egndifferent
messages as to the statutory authority on whichhtembers relied when
they voted to close the meeting. One of the adoke@ptions, as set forth
in 810-508(a)(2), permits a closed session twtget the privacy or
reputation of individuals with respect to a matteat is not related to public
business.” The other, set forth in §10-508(a)(&knpts a closed session
“to consult with staff, consultants, or other indwals about pending or
potential litigation.” Because a public body mapt mvoke exceptions that
It did not claim before the closed sessisege8 10-508(d), we will only
consider whether the personnel ang procuremenipéros applied to the
topics that the MHBE Board discussedVe begin with the applicability of
the personnel exception to the topics disclosetheyMHBE Board.

The personnel exception permits a public body iscus (1) “the
appointment, employment, assignment, promotiong¢iglise, demotion,
compensation, removal, resi?_nation, or performamsaluation  of
appointees, em(floyees, or officials over whom [fheblic body] has
jurisdiction,” and (2) “any other personnel matteat affects 1 or more
specific individuals.” We have no information orhieh individuals the
MHBE was discussing, and it is unclear which staffitopics MHBE
deemed to have fallen within this exception. Wel wiplain why those
facts matter, and which topics dwbt qualify as “personnel matters” under
this exception.

2 To be clear: the discussion in a closed sessiast stay within the bounds of
the exceptions that the members clainbediore they excluded the public. For
suggestions on how to proceed when it becomes ampipaduring the closed
session, that the discussion will involve topicsesceptions other than those
claimed, see WMCB Opinions46, 51 (2013). The short answer is that the
members may not simply forge ahead with topics ttey did not disclose on the
written statement prepared by the presiding offatehe time of the vote to close.
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First, a public body’s discussions about its stgfineeds and methods
of meeting those needs seldom fall within the pamsbd exceptionSee,
e.g, 3 OMCB Opinions67, 68 (2000) (school board’s discussion about
methods of hiring principals and whether to autt®the superintendent to
hire more teachers did not fall within the exceptjo6 OMCB Opinions
104, 108 (2009)(city council’s discussion aboutafgions for providing a
particular service fell outside the exceﬁ)tion). Wel that the members’
discussion of MHBE'’s staffing needs fell outsidettus exception. We will
address later the applicability of the procurenexaeption later.

Next, whether “PMO resources” provided to MHBE WBpMO
vendors” are “employees” over whom MHBE “has juitsidn” raises a
guestion that the MHBE Board should consider wharoking the
personnel exception. In @MCB Opinions112, 116 (2011), for example,
we concluded that the exception did not apply tce thount%/
commissioners’ discussion about the sheriff's apigas to the sheriff's
committee, because the appointees were not coumiylogees. B
contrast, when the discussion involves the perfaoeaof an independent
contractor who provides his or her services toPthic body directly, as
when the public body contracts with a law firm fitre services of a
particular attorney, we have concluded that theeption applies to a
discussion about the individual’s performanceONCB Opinions340, 343
(2003). Here, the status of the “resources” isat@ar from the response,
so we looked to MHBE'’s website for elucidation. réquest for proposals
posted there explains that the PMO “consists ofsgltants as well as
MHBE employees.” Clearly, a discussion about pengl matters specific
to an individual MHBE employee would fall withingrexception. And, a
discussion about the Performance of a specificviddal provided by a
vendor would likely fall within the exception todlextent that MHBE has
retained control over whether that individual po®s services to MHBE.
However, a discussion that involves a vendor’'sqrarance of its contract
to supply people to provide services would liketgeed the exception.

We do not know enough about the closed-sessiausiton on March
13 to apply these principles. We encourage the EMHEard to apply
them in the future and to include enough information its closing
statements to reassure the public that the exceppplies. For example, a

® In 2005, in a matter involving the discussion bybaard of county

commissioners about the attributes of individualpkayees of the local library
funded by the county, the Compliance Board was eom that the
commissioners’ discussion might have implicatedgéesonnel records of public
employees, information that is protected under Riblic Information Act. 4

OMCB Opinionsl88 (2005). The Compliance Board then deemedigaission

to fall within the exception despite the fact thle employees fell within the
library’s “jurisdiction.” Those circumstances anet present as to the “PMO
resources” employed by vendors. As required by0p%0d8(c), we construe the
exception strictly and therefore give effect to ttendition that the discussion
involve “appointees, employees, or officials ovenom [the public body] has
jurisdiction.”
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reference to the evaluation of “PMO resources” does necessarily
convey the notion that the members are discussglp. We turn to the
“procurement” exception.

The “procurement” exception is more qualified tmaost of the others.
It provides that, “before a contract is awardedbids are opened,” a public
body may close a meeting to “discuss a matter tyreelated to a
negotiating strateg?/ or the contents of a bid oppsal, if public discussion
or disclosure would adversely impact the ability tbé public body to
participate in the competitive bidding or propogadocess.” 8§ 10-
508(a)(14). For example, a public body may closeeeting to hear
competing offerors’ presentations of their propssabecause that
information, if made public, would give an advargag the offerors who
have not yet presented their proposals and wowcelly compromise the
process.See7 OMCB Opinionsl, 3 (2010). In our broadest reading of the
exception, we have speculated thamight apply to discussions about the
award of “gap” contracts for services that are $iameously the subject of
an ongoing competitive procurement process the public body can
establish that the disclosure of the discussioutth® gap contracts would
affect the public body’s leverage in the competitprocurement. See8
OMCB Opinions8, 15 (2012). There, we stated:

If discussion of the gap contracts implicated ampending
procurement process, and if open discussion wowalde h
adversely impacted that process, then, under those
circumstances, the exception may have applied. Wésss
that for the exception to apply, the public bodysibe able

to identify a tan?ible connection to a particulaoqurement

in which the public body expects to engage or pigie with
another public body.

In short, the exception extends either to a disionsabout an ongoing
procurement or, at the very most, to discussionsiatne interim provision
of the services that will be procured through a petitive process—nbut in
both casespnly if the disclosure of the discussion would “advérsdfect”
the public body's “ability to participate in the ropetitive bidding or
proposal process.” Seldom, then, are sole-souncards, task orders, and
change orders proper subjects for meetings closddriuthis exception.

Under these principles, the MHBE Board’s evaluatid proposals for
a business process consultant would have fallemmihe exceptionf: (1)
those proposals came from competing offerors addndi merely pertain
to which person on an existing contractor’s rostesuld serve in that role,
and (2) disclosure of the discussion would haveeesbly impacted an
ongoing or planned procurement of those servicds. our view, a
discussion that might have an impact on a futurepstitive procurement,
if the MHBE were to decide to engage in one, skrescthe exception too

* MHBE'’s use of the term varies. For example, thepomse refers to “PMO
resources over which the MHBE exercised control,’usage that connotes
entities, rather than people.
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far.  Any discussion about MHBE's staffing needsatt was not
inextricably connected to an ongoing or imminenbqorement process
would have exceeded the scope of the exception.

As to the applicability of the procurement exceptithe conclusion we
stated at 8SMCB Opinionsl5 about that public body and its committees
applies here. We stated:

In sum: to the extent that the [public bodies] hdiszussed
contract amendments, sole-source contracts, andoraeaa
of understanding in closed sessions under circurosta
which neither establish an adverse impact on a etitiye

bidding or proposal process nor satisfy anotheregtian,

they violated the Act. When such a discussion wdiade an
adverse impact on an ongoing competitive procurémee

encourage the [public body] to provide the publicthw
sufficient information in its closing statementsdaclosed-
session summaries to demonstrate the applicallityhe

exception to what otherwise might appear to be arsee
matter.

As to both exceptions, the MHBE Board’s failurearticulate for each
topic its reason for excluding the public from tthecussion of that topic
made it difficult for us to apply the principlest derth above. If MHBE
discussed staffing needs and other matters in &xiather than that of a
particular competitive procurement or a particuhatividual’'s attributes, it
violated the Act.

C. The November 26, 2013 meeting

The MHBE Board’'s summary discloses that “[tjhe Bbadjourned to
closed session for procurement related to VPN draining specialist
support, and potential change orders for Noridilne Board approved
funding for VPN services.” The minutes of the teleference meeting that
preceded the closed session disclose only thaddled decided to close it.
The sealed minutes show that the Board voted teeclbe session on the
basis of the procurement exception and 8 10-50B)alite exception that
permits a public body to “consult with counsel ¢éaeive legal advice.” The
response states that the meeting was closed ur@erptocurement
exception and § 10-508(a)(8), the exception thainfs a public body to
meet behind closed doors to “consult with staffpsdtants, or other
individuals about pending or potential litigation. The closed session
minutes show that at least part of the discussatinpfoperly within both
the legal advice and the potential litigation exteps. The applicability of
those exceptions to the approval of “VPN fundirgjunclear, and we reach
no determination on that topic. We encourage pubtidies not to use
acronyms that the public might not understand, arieen an action bears
no apparent relation to the claimed exception,Xplaen the connection.
And, as explained above, a public body is bounthkystatutory exceptions
it cites when the members vote to close the megting
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As we explained in May, and as the MHBE board &asowledged,
its disclosure practices during this period felloghof the Act's
requirements. Had the MHBE made the required aléscks, this closed
meeting would likely have complied with the Act.

D. TheDecember 17, 2013 meeting

The MHBE Board’'s summary discloses that “[tjhe Bbadjourned to
closed session to discuss personnel related mattero receive advice for
potential litigation.” The minutes of the open rieg that preceded the
session disclose that the MHBE Board “voted unanshoto move into
close[d] session.” Those minutes cited the excaptior the discussion of
personnel matters and the receipt of legal adw¢e.have reviewed the
sealed minutes. Had the MHBE made the requiredadisces, this closed
meeting, too, would have complied with the Act.

E. December 30, 2013 meeting

The MHBE Board’'s summary discloses that “[tjhe Bbadjourned to
closed session to receive legal advice relatedotenpial litigation.” The
open-session minutes state: “The Board went intiseft]] session to
discuss matters related to procurement.” Those tesnwcite 8 10-
508§ag 14), the procurement exception. The sealgdites cite 8§ 10-
508(a)(8), the potential litigation exception. Yhaescribe a discussion
that would have fallen within that exception, basg, far as we can tell, not
within the procurement exception. We conclude #h#tough the public
was not entitled to hear the discussion, MHBE vemathe Act by
discussing matters that did not fall within the epiton claimed.

[I. The Third Complaint

In his third complaint, Complainant alleges thet MHBE violated the
provision of the Act that requires a public bodyréspond to a complaint.
Specifically, Complainant alleges, the MHBE Boarésponse to his first
complaint failed to mention that the MHBE appointedinterim director
at the December 6, 2013 closed session that wassubgect of that
complaint. Instead, Complainant alleges, the nespdeft the impression
}jhat the sole subject of discussion was the resmmeof the current

irector.

While we agree with Complainant that responsest ineiiccurate and
complete, we do not perceive a violation of the Aete. The response
stated that the MHBE met without notice on Decentbbecause it “could
not delay its consideration of Ms. Pearce’s offeresignation or the other
key personnel decisions that would need to be nradennection with a
leadership transition.” Further, the ComplianceaBbhas generally found
that a public body's appointment, as opposed to afgproval or
recommendation of an appointment, is an adminiggdtinction and thus
not subject to the ActSee9 OMCB Opinionsat 112-13. The December 6
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meeting was not subject to the Act, and the tinohghe MHBE's press
releases on the hiring of its director is not aterdor us.

I1l. Conclusion

Our inability to resolve the allegations as to laik the December 30
closed meetings in 2013 arises in large part floenMHBE Board’s failure
to prepare the reqluwed disclosures at the timntbade meetings. While we
are unable to declare conclusively that the MHBERBadiscussed matters
beyond the personnel and procurement exceptionsitticlaimed for the
first three meetings, we note that neither thearsep to the complaint nor
the meetings documents establish the applicalafitthe exceptions to the
topics discussed. We encourage MHBE Board to afty@yprinciples that
we discussed in our consideration of those meetifgs to the December
30 meeting, we find that the MHBE violated the Agtdiscussing matters
that did not fall within the exception claimed. mheless, it appears that
the MHBE Board could have closed that meeting lgdgad it cited the
applicable exception.

In closing, we note that unless another law rexpua public bod?/ to
discuss a particular topic behind doors, the decitd exclude the public is
discretionary. We encourage the MHBE Board to atersifor future
meetings, two questions: first, will each topicle discussed in closed
session fall within the scope of the exceptionmtd for it; and, second,
even so, is there a need to exclude the public?

Open Meetings Compliance Board
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